










The field of informal criminal justice is a key area of concern to those interested in law, criminology, policing, public policy and the sociology of crime. Its contemporary relevance can be seen in the emergence of restorative justice programmes and throughout continuing debates in legal pluralism regarding the relationship between state law and non-state law. The significance of informal criminal justice lies also in its potential to act as a theme by which to analyze developments in the governance of crime. The hollowing out of the state in many advanced capitalist countries in late modernity re-focuses attention on the peripheral exercise of governance (Braithwaite, 2000). There is evidence of a risk that formal, open and accountable systems of justice will be displaced to and concealed by a range of bureaucratic sites (Hillyard and Gordon, 1999). The reactionary culture of the late twentieth and nascent twenty-first centuries is characterised in the sphere of criminal justice by control and confinement (Garland, 2001), much of which is evident in the rise of relatively informal private policing and formal incarceration. The persistence of incarceration as a function of criminal justice, despite its penological failures (Garland, 1990), underlines the need for non-legal forms of punishment. The interest in informalism as part of the access to justice movement in the 1970s, is renewed by the recent reiteration, as in Britain, of a need for alternatives to lawyers and courts to resolve disputes (Lord Chancellor’s Department, 1998). Yet, the shift towards responsive criminal justice is contained within an administrative mentalitié that requires centrally defined needs and priorities, efficiency, and evaluation (James and Raine, 1998; Hughes, 1998, Crawford, 1998). A reminder of informal justice may serve to counter-balance the proliferation of regulation and the ascendancy of managerial values in the criminal justice system.
The relevance of informal justice lies, too, in the appreciation that law as a form of power has been subsumed within a Foucauldian understanding of governmentality (Foucault, 1991; Matthews, 1988). Informal aspects of ostensibly formal legal processes vie with formal law to deliver power, justice, coercion and justice (van Krieken, 2001). Purported informal crime management may be revealed as state action. Thus, the description by Guang-cai and Ming-kai (1993) of an informal mass movement of people against crime in People’s Republic of China appears instead to be part of a government policy of ‘comprehensive administration’. The centrality of law to government is displaced by complex systems of power. Similarly, the conventional view of a criminal justice system is problematized by recognition of variation in ways of controlling crime. An account of criminal justice in terms of differences between complex informal approaches to justice destabilises totalizing assumptions about crime. It ruptures the idea that criminal justice is a single system (Elechi, 1996), a view more thoroughly explained by anthropologists in relation to law generally (Pospisil,1971). This acknowledgement of plurality, including indigenous systems of law, allows a critical de-centring of the state as the primary focus of concern in conventional criminology. Yet, an understanding of the operation of official legal regulation is enhanced through knowing more about indigenous law and its interaction with official law (Galanter, 1981). This critical approach also resists the tendency of law to grab more ground and to impose unity, where there is ‘dis-unity’ (Shamir, 2000).
The continuous flux within states undergoing constitutional and political transition such as Northern Ireland and Bosnia underline the need to sort alternative, popular and informal systems of justice. The history of political conflict demonstrates that states undergoing political, social or ethnic conflict often experience a conflict over the legitimacy of justice. Informal justice often flourishes where the transitional state has its eyes on bigger constitutional and political issues, as in South Africa, Northern Ireland and the former Weimar republic. Popular revolutionary justice may in time become part of the formalised system (Isaacman and Isaacman, 1982), reflecting Teitel’s (2000) view that justice in transition will often import prior senses of justice.





Any attempt at defining the field is problematic. Even to split the term and attempt a simple definition at criminal justice is problematic. It may be assumed that one is referring to a set of formal institutions such as the prosecutors, courts, prisons and probation services (Williams, 2001; Davies et al, 1998)), but criminal justice (and criminal law) reflects and shapes historically variable and constantly changing fields of conflicting political forces (Sumner, 1990). Moreover, concepts of criminal justice are so heavily weighted in favour of the ‘official’ that ‘informal’ categories are measured with reference to the state. This is a variant on legal centralism. A more open rendering of criminal justice, in terms of broad concepts of enforcement, punishment, adjudication, dispute-processing, prevention, deterrence, rehabilitation and restoration will facilitate a richer understanding of informal processes.
The concept of informal justice developed particularly in the 1970s and 1980s to describe the shift towards community-justice, delegalisation and informal dispute processing, though the call for less bureaucratic law had early support in the writings of Roscoe Pound. A wider appreciation of informal methods of resolving what would be regarded as crimes in the West was already established in the work of ethnographers (Merry, 1988). Abel (1982c) viewed informal justice as non-bureaucratic, de-professionalised, commonsensical, flexible, ad hoc and particularistic. It was characterised by substantive and procedural rules that were vague and unwritten. He described it as a reaction against all formal legal institutions, not just the courts. In Britain, a similar shift was expressed in the proliferation of law centres, arbitration and conciliation (Matthews, 1988). Informalism was linked to the wider ‘access to justice’ movement. However, the promise of informal justice was tempered by an increasing realisation that most of the schemes sought to expand judicial power (Harrington, 1982), consolidated the justice system at the expense of community empowerment (Wahrhaftig, 1982) or formalised the informal (Matthews, 1988). In terms of political economy, informalism was seen as an mechanism whereby advanced capitalist states expanded their power, while appearing to be in retraction and, thus, diffused resistance (Abel, 1982a; Santos, 1982a). Cain (1985) argued that actual attempts at informalism and definitions of informalism had failed to advance a working class ‘collective justice’. 
The term ‘popular justice’ has sometimes been used synonymously with informal justice to describe processes and rule which are informal in ritual, non-professional and local (Merry, 1993). However, popular justice is more often used to describe justice that is community-based (Longmire, 1981) or justice based on widespread public support (Hillyard, 1985). Santos (1982b) offers the most thorough typology, identifying five types. These encompass justice in pre-capitalist societies; popular participation in the administration of justice in democratic capitalist societies, such as neighbourhood tribunals; exceptional justice in fascist regimes which is designed to eliminate enemies; all or part of the administration of justice in state socialist regimes; and, revolutionary justice. It is clear then that these types of justice are not necessarily informal. If one were to add to Santo’s typology examples of smaller scale popular justice, such as the Knights of Labor courts in the US in the latter half of the nineteenth century and which followed relatively formal procedures (Garlock, 1982), it is clear that ‘popular’ does not necessarily connote ‘informal’ processes.
Popular justice also may be distinguished from ‘populist’ justice. Cain (1985) equates the latter with fascist and repressive tendencies. It is characterised by its lack of accountability, restricted institutionalisation, and concern to see the ‘other side’ as outsider. It is more prone to targeting the scapegoat, whose stigmatization and elimination allows society survive its tensions and conflicts. Nonetheless, with its lack of rules or theory, populist justice can constitute a form of informal justice and thus is closely related to vigilantism. Indeed, it could be said that vigilantism, represents a sub-set of informal criminal justice. The ‘term’ vigilantism, however, carries heavy political connotations and resists easy definition (Abrahams, 1998, 2002). Johnston (1992), has attempted the most thorough definition, arguing that it comprises: planning and premeditation by participants; voluntary engagement by private citizens; autonomous citizenship; use or threat of the use of force; reaction when an established order is under threat from a transgression of institutionalized norms; and, an aim to control crime or other social infractions by offering guarantees of security to participants and others. Participants may specifically invoke notions of justice to justify their actions, as in the case of the justiceiros (‘justice makers’) and ‘street’ lynchings of Brazil (Fernandes, 1991; Martins, 1991). Some purported vigilantism may be less about justice than organised political resistance. Kowalewski (1996) argues that it is best conceived as an unconventional countermovement against a dissident movement, a view that it well-illustrated with reference to the counter-insurgency groups in the Philippines in the late 1980s and early 1990s (Kowalewski, 1990; Hedman, 2000). It may also represent self-defence initiatives, involving policing by residents of communities under threat ― as in Israeli communities in late 1973 (Yanay, 1994) and West Belfast in late 1969. The overlapping of motivations and functions of self-styled ‘vigilantes’ is complex, reflecting the local anxieties about place (Girling et al, 1998) and broader understandings of the constitutional legitimacy of such action (Fritz, 1993). 
While an attempt has been made here to preserve the validity of the concept of informal justice, there are a number of reasons to question whether the concept is sound. Arguably, it preserves the privileged position of law ‘because it reinforces belief in the law’ (Dezalay, 1994, p. 165). Benton (1994) dismisses the distinction between informal and formal in relation to the informal sector, arguing that ‘it would be sensible simply to abandon the “informal sector” as an a priori construct linked to a separate legal level or sphere’ (p. 239). Other commentators critique the dyad while preserving its usefulness as a working framework (Abel, 1982; Matthews, 1988). The distinction suggests fixed categories where there is a need to examine variation (Galanter, 1981). It can conceal the exercise of state power in the guise of informalism. The idea that informal justice stands apart from state power is therefore invalid. Indeed, Abel (1982c) argues that resort to informal criminal dispositions not only increases state control but also has been accompanied by a substantial expansion of the formal apparatus, such as prisons, police, prosecutors and judges. In this sense, informal justice is a ‘mythology accommodating a conflict’ (Fitzpatrick, 1993). Moreover, the apparent boundaries between formal and informal are permeable, with confluent formal and informal practices. For instance, in the contested terrain of criminal justice in Northern Ireland, the state’s need to maintain watertight boundaries between formal criminal justice and informal justice in order to maintain its legitimacy in the face of violent ethno-national resistance is undermined by numerous examples of such permeability. On occasions, the state has allowed paramilitary organisations to police their communities (Munck, 1984; Hillyard, 1985). According to one crime prevention officer in Belfast, ‘[o]n the record, no we don’t do that, but I don’t doubt that a policeman on the street, being human, would say, well, if that’s the way you want to deal with it, then go ahead’ (Brewer et al, 1997, p. 186).





The blurring of the boundary between formal and informal occurs in a number of ways, through: symbiosis; formal exploitation of the informal; informal exploitation of the formal; informal operation in the interstices of the state; and, informal operation independent of the state. The relationship between the state and non-state actors may be symbiotic where this involves those working informally to do the work that the state may not feel it can carry out publicly. This occurs in the links between the justiceiros and the police in Brazil (Martins, 1991) or where the police turn a blind eye to the actions of vigilantes, as in South Africa (Minnaar, 2002; Lee and Seekings, 2002). In some circumstances, where the formal system has little leverage over informal, local methods of crime control and the informal requires access to state resources both must rely on the co-operation of between state and indigenous systems. An example is the Village Public Safety Officer programme, established by the Alaskan state government to deliver criminal justice, law enforcement and public safety in Alaska’s Native villages. It provides resources to communities placed under strain by economic and cultural erosion but must rely on the informal norms and law-ways of the Eskimo, Aleut and Indian peoples alongside formal Western law for its operation (Marenin, 1993).
The official system has used parallel informal systems directly to consolidate its overall rule. This was a feature of colonial rule but aspects can be seen elsewhere, as in the South African apartheid state’s delegation of authority to chiefs as part of a policy of establishing different political systems for different political groups. A similar development is the absorption of informal systems into the formal through the introduction of codes, standards, and management by lawyers (Auerbach, 1983; Spitzer, 1982). The formal system may also call in aid the informal methods or symbols of justice to achieve its own ends. Thus, in their study of Gypsy law, Caffrey and Mundy (1985) recount that the police would bring ‘errant’ boys to the Romani owner of a halting site for punishment. As long as parents of the boys would agree to ‘punishment’, the site owner would run the boys around a trotting track twice a day and the police would not prosecute. In the Phillipines, the state appropriated the symbols of traditional informal modes of dispute resolution in order to develop its judicial institutions (Silliman, 1985). The borrowing of informal methods may follow transitions in government, where the subaltern class achieves power. In South Africa following apartheid the South Africa Police Service partially incorporated the local civilian street patrols which had developed in the townships in the absence of legitimate state policy as a second tier of policing to deal with the low level problems of crime and disorder (Brogden, 1995). 
Occasionally, indigenous informal systems will use the official system to reinforce the operation of the indigenous, as illustrated in now somewhat dated study of residents of favelas in Brazil creating their own law, but adopting the forms and symbols of the state (Santos, 1977). More often the informal system will simply reflect the formal. This can be seen in the hierarchy of local mechanisms mirroring the conventional criminal justice system (Walklate, 2002), through to indigenous systems incorporating cultural elements from official law (Galanter, 1981). Even in ostensibly revolutionary forms of justice the informal alternatives to the state can mimic the former state. Thus, while Castro’s popular tribunals in 1962 allowed popularly elected judges a great deal of discretion, in time the tribunals were replaced by more formalised courts (Salas, 1983).
Where the state leaves a vacuum in controlling crime this gap can be filled by informal, local methods of crime control. The ingress of informal methods may develop where there is a lack of political will to deal with perceived violations. For instance, Brenner (2002) argues that the failure of the Reichstag and Land parliaments to address political violence in the Weimar period encouraged the rise of often brutal informal reprisals against perceived enemies of the state. Informal systems also operate independently of the state (Caffrey and Mundy, 1997), and include many examples of informal methods of crime control (Brewer et al, 1998; Foster, 1993).  Braithwaite’s recounting of ‘reintegrative shaming’ within small scale village society underlines the social processes that maintain criminal justice (Braithwaite, 1989). Informal criminal justice is also shaped by the informal processes of law-making, for instance in decisions about prosecution in police gossip. This sense of informal facilitates a move away from the study of law which is centred on disputes to one where legal change is shaped dynamically.  Ditton’s ethnography of informal management of employee theft, reveals a complex matrix of informal factors mediating fiddling, based on, variously, a calculative basis, profit orientation, an eclectic ad hocness, and a rough sense of justice (Ditton, 1997).


Structure of the Book

This book seeks to acknowledge the diversity of perspectives on informal criminal justice by offering a range of studies that explore the contextual and historically-situated, even if highly contested notions of justice. They range from contemporary accounts of paramilitary punishment in Northern Ireland to political murders in Weimar Germany. In the early part of the book dealing with conceptual issues, Harvey views as problematic ‘justice systems’ operating in tension with state law within a constitutional democracy, and more provocatively questions whether justice can ever be informal. ‘Justice systems must find a place within this bigger picture of state law if they are to be regarded as legitimate or acceptable within a constitutional democracy’, he argues. His reasoning for privileging constitutional democracy is based on what he sees as the ‘ideal of democracy’ whereby ‘the participation of every person in the formulation of the values which regulate community life is at least possible’. He contrasts this understanding of constitutional democracy with authoritarianism or autocratic rule, which he sees as based on a belief in the rule of ‘the superior few’ without systems of regulation. The place of justice systems within the state raises fundamental questions for those concerned about law, social control and government, and is leading to new analyses of statism and pluralism within criminology (Hirst, 2000). A further challenge for those supporting constitutional democracies is how nominally representative governments can address the diffuse sites of legal ordering within a hollowed out state subject to globalization.
Abrahams seeks to develop the definition of vigilantism as a form of informal criminal justice. He posits an ‘ideal’ type involving ‘an organised attempt by a group of “ordinary citizens” to enforce norms and maintain law and order on behalf of their communities, often by resort to violence, in the perceived absence of effective official state action through the police and courts’. He bases his definition upon the features of language used historically and recently by participants and commentators to characterise both vigilantes and their targets. His aim is to illuminate how language is employed to legitimate and defend or oppose and control vigilante behaviour. The concern with legitimation arises in Feenan’s chapter on community justice and paramilitary punishment in Northern Ireland. Here the contest over legitimacy is not about vigilantism but broader contests over state legitimacy over policing and crime control within ethno-nationally divided communities in parts of the North of Ireland. Feenan argues that the policing of communities by Republican and Loyalist paramilitaries represents a form of community justice that is based on more complex relations between communities and paramilitaries than acknowledged in much of the existing literature. This theme is developed in McEvoy and Mika’s chapter on restorative justice initiatives in Northern Ireland, with reference to Nationalist and Republican areas. They argue that traditional analyses of and responses to paramilitary punishment have failed to acknowledge four related facts. First, that the IRA has undertaken responsibility for the defence of their community against Loyalist and security force attacks. Secondly, that a parallel culture of dependence on the IRA developed within Republican communities. Thirdly, that in respect of state policing, the former Royal Ulster Constabulary lacked legitimacy in working class Republican and Nationalist communities. They conclude that the cessation of military operations by the IRA in 1994 placed greater political pressure on the Republican movement in relation to such activities. Recent restorative justice projects that work with paramilitary acquiescence serve to divert targets from paramilitary punishment. McEvoy and Mika see the restorative justice projects as an opportunity, within the context of a reformed policing service in Northern Ireland, to develop organic links between state policing and those communities, but at the pace of the latter. 	The importance of crime as a local problem to be managed locally is stressed by Walklate in her chapter on informal crime management in a northern British city. She studies two urban communities and cautions against either universalistic and or simplistic solutions to crime. Her close study of responses to crime reveal different processes of trust within the communities about informal crime management and the role of the state. This suggests the need for more nuanced mechanisms which ‘enable not only the informal processes to work but which may also be necessary for more formal processes to work’, such as the those under the Crime and Disorder Act 1998. This more nuanced appreciation of local crime management allows Walklate to test assumptions made about communities within the official system and to challenge objectives in the legislation, such as the notion of getting young people to ‘make amends’ and the concept of ‘partnership’.
Lee and Seekings open two chapters on informal criminal justice in South Africa, drawing particular attention to the under-researched role of women in their study of popular justice after apartheid in the street committees in Guguletu. They note that even after the transition to democratic government there remain high levels of support throughout South Africa for popular vigilantism, which they treat as a form of popular justice. They note that the persistence in vigilantism corresponds with high levels of no confidence among the population over the government’s control of crime. Minnaar continues the attempt to explain the persistence of vigilantism in South Africa following apartheid, with a detailed study of the vigilante groupings Mapogo a Mathamaga and PAGAD (People Against Gangsterism and Drugs). Minnaar maintains that the vigilantism occurring throughout South Africa does little for law and order or of upholding any vision of justice in the community. Nonetheless, he acknowledges that the aims of groupings such as Mapogo reflect particular notions of justice that are instant and retributive.
An attempt to problematize notions of justice in particular circumstances informed the choice of the final two chapters. The first, by Brenner, examines the legitimation of political murders during the Weimar government in Germany. While some of the early murders were justified on the grounds of national emergency or national self-defence, Brenner’s historical study posits devastating longitudinal effects of such legitimation. He argues that the ineffectual intervention of the state and criminal justice system to the murders paved the way for the legal justifications of the Röhm purge in 1934. The jurist Carl Schmitt was reported as stating that the murder was a ‘true execution of justice. It was not carried out under the administration of justice, but was itself the highest justice.’ In turn, such justification established precedents on which the persecution and murder of Jews and others could take place. The rhetoric surrounding the extra-judicial executions and subsequent criminal trials, Brenner concludes, are a major part of what connected the violence of the early period with Nazi concepts of justice. The issue of legitimation is studied further in an historical context by Brundage and Jean in their chapter on lynchings in the southern US in the late nineteenth and early twentieth centuries. In particular, they find that the reporting of lynchings by newspapers in Florida granted legitimacy to lynchings and yet held mobs accountable to notions of ‘honourable’ lynchings. From an historical point of view their excavation of the role of newspapers is extremely valuable because there were so few public documents about lynchings given the dearth of prosecutions and corresponding paucity of court records. Brundage and Jean’s study is located within an explanation of racism and the economic protection of slavery and reveals much about white southeners’ exercise of power and understanding of justice. The legitimation of lynching as a form of popular justice finds echoes in the attempt of the state in the late 1970s in Argentina to equate summary execution with ‘popular justice’ (Ietswaart, 1982).
 

Issues for Further Research

This edited collection adds to the existing literature on informal justice, but there are many further lines of inquiry worthy of pursuit. Abel’s (1982c) identification of the promising aspects of informal justice remain relevant in the twentieth-first century. He named mechanisms that offer equal access to the law to the many rather than the few, that operate quickly and effectively, that limit professionalisation, that are familiar rather than esoteric and that strive for substantive justice rather than formal procedure. Much remains to be done to implement such aims. Further research is required on the nature of constraints on informal power and the strategies of the state to subvert informal justice, such as recourse to the ‘rule of law’, and co-opting concepts such as ‘partnership’. The concept of governmentality provides a further productive, if not essential, seam for richer inquiry. The link between informal justice and private security in late modernity remains largely unexplored, even when the rise of the latter has been explained in terms of an informal amelioration of state fiscal crises (Olgiati, 1993) and the implications for public interest and peace have been flagged (Shearing, 1993).
The experience of certain groups is under-researched in the work on informal justice, though they receive increasing attention in studies of the formal system. Thus, young people receive little attention, despite being the predominant group targeted, for instance in paramilitary punishment in Northern Ireland (Feenan, 1998) and vigilantism in South Africa (Lee and Seekings, 2002). The place of women is largely neglected, despite Lee and Seekings study in this book of the street committees of Guguletu and Khayelitsha townships in South Africa.
More penetrating analysis is required in determining who sets the rules in informal justice. While the community may call for general types of punishment, the enforcers may set the type and severity of punishment. In Northern Ireland, while there is demand within communities for paramilitary policing, the paramilitaries largely determine the nature of punishment. The norms of punishment will also mirror the interests of the enforcers. In Walklate’s chapter the local enforcers refer to a ‘moral code’ by which it is acceptable to grass to the police regarding a rape or child abuse but not a ram-raid or post office robbery. Ethnographic study, characterised by in-depth participant observation, may assist in researching these issues. Some of the more penentrating recent field studies, such as Starn’s (1999) account of the rondas in Peru, reveal complex influences in informal justice that go beyond the traditional explanations. Similarly, ethnography may better reveal the symbolic and cultural importance of informal punishments. For instance, the significance of lynchings in Brazil can be gleaned in part from the lynch process and location. The rites of disfiguration and the refusal to allow burial symbolically alienate the victim and further their exclusion from the human species (Martins, 1991).
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